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OPINION
|. Factsand Procedural History
On January 29, 1996, the Appellee, Susan Green (“Ms. Green”), entered into a settlement
agreement with the Appellants, Leon Moore (“Mr. Moore”) and ShoLodge, Inc. and ShoL odge
Franchise Systems, Inc. (“ShoLodge’). The settlement agreement provided that “[t]he parties agree
that each shall refrain from engaging in any conduct or making any statements, oral or written, which

would disparage, harm or otherwise adversely or negatively impact or affect the reputation or
employment prospects of the other . . . regardless of whether any such statements or conduct arein



fact true.” The settlement agreement further provided for damages upon breach which included
injunctive relief, consequential damages, and punitive damages.

In 1997, Ms. Green began employment at Prime Hospitality, an entity that formerly had been
inapartnership or joint venturewith ShoL odge. In August, 1997, Mr. Moorevisited the AmeriSuites
Hotel in Franklin, Tennessee, ahotel owned by Prime Hospitality, and called Ms. Green an expletive
in front of other Prime Hospitality employees. Ms. Green explained the occurrence to her Human
ResourcesDirector. Ms. Green claimsthat, asaresult of Mr. Moore calling Ms. Green an expletive,
she was not allowed to work on twenty-seven land purchase deals between Prime Hospitality and
SholL odge.

OnJduly 31, 2000, Ms. Greenfiled acomplaint against Mr. Moore and ShoL odgeinthe Circuit
Court for Williamson County, seeking to recover $1,000,000.00 in compensatory and punitive
damages. The complaint alleged that Mr. Moore and SholLodge breached the provisions of the
settlement agreement. The complaint alleged that Ms. Green suffered loss of reputation,
embarrassment, humiliation, lost wages, loss of earning capacity, and loss of her ability to advance
with Prime Hospitality.

On September 5, 2000, Mr. Moore and ShoLodge filed a motion to dismiss pursuant to Rule
12.02(6) of the Tennessee Rules of Civil Procedure on the basis that the action was barred by the
applicable statute of limitations under section 28-3-104(a)(1) of the Tennessee Code. On September
20, 2000, thetrial court granted the motion to dismisswith respect to Ms. Green’ s claimsfor loss of
reputation, humiliation, and embarrassment. The trial court concluded that these claims were
personal in nature and subject to aone year statute of limitations. Thetrial court denied the motion
to dismisswithrespect to Ms. Green’ sclaimsfor lost wages, |0ss of earning capacity, and loss of the
ability to advance. Thetrial court concluded that these claimswere contractual in nature and subject
to asix year statute of limitations.

On October 20, 2000, Mr. Moore and SholLodge filed a motion for permission to appeal
pursuant to Rule 9 of the Tennessee Rules of Appellate Procedure. On November 27, 2000, thetrid
court granted the motion for permission to appeal. On December 8, 2000, Mr. Moore and ShoL odge
filed an application for permission to apped with this Court pursuant to Rule 9. On December 21,
2000, this Court granted the application for permission to appeal. On February 8, 2001, the tria
court entered partial summary judgment against Ms. Green on the daims for loss of the ability to
advance and the inability to work on twenty-six of the twenty-seven land purchase contracts. The
only remaining claim is the inability to work on one land purchase contract with regard to a hotel
located in Hendersonville, Tennessee.

[I. Standard of Review
This case is on apped from thetria court’s dismissal in part of the motion to dismiss for

failure to state a claim upon which relief can be granted. See TEnn. R. Civ. P. 12.02(6). A Rule
12.02(6) motion to dismissfor failureto state aclaim upon which relief can be granted tests only the
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sufficiency of the complaint, not the strength of the plaintiff’s evidence. See Doe v. Sundquist, 2
SW.3d 919, 922 (Tenn. 1999). The motion admitsthe truth of all relevant and materid averments
in the complaint but asserts that such facts are insufficient to state a claim as a matter of law. See
Winchester v. Little, 996 SW.2d 818, 821 (Tenn. Ct. App. 1998).

In scrutinizing the complaint in the face of a Rule 12.02(6) motion to dismiss, courts should
construe the complaint liberally in favor of the plaintiff, taking all the alegations of fact therein as
true. See Steinv. Davidson Hotel, 945 S.\W.2d 714, 716 (Tenn. 1997); Riggsv. Burson, 941 SW.2d
44, 47 (Tenn. 1997). The motion should be denied “unless it appears that the plaintiff can prove no
set of factsin support of [his] claim that would entitle[him] torelief.” Stein, 945 S.W.2d at 716. As
the allegations of fact are taken as true, the issues raised on motion to dismiss are questions of law
and the scope of rdief isde novo with no presumption of correctness. See TENN. R. App. P. 13(d).

1. Law and Analysis

The sole issue presented for our review is whether the trid court erred by failing to dismiss
Ms. Green's entire complaint as barred by the one year statute of limitations under section 28-3-
104(a)(1) of the Tennessee Code. Section 28-3-104(a)(1) statesthat actionsfor injuriesto the person
“shall be commenced within one (1) year after the cause of action accrued.” TENN. CoDE ANN. 8§ 28-
3-104(a)(1) (2000). Mr. Moore and SholL odge argue that the action is one for personal injury and
governed by aone year statute of limitations. Ms. Green argues that the action is one for breach of
contract which is governed by a six year statute of limitations under section 28-3-109(a)(1) of the
Tennessee Code. See TENN. CobE ANN. § 28-3-109(a)(1) (2000).

Under Tennessee law, “[i]tiswell settled in this state that the gravamen of an action, rather
than its designation as an action for tort or contract, determines the applicable statute of limitations.”
Alexander v. Third Nat’| Bank, 915 S.W.2d 797, 798 (Tenn. 1996) (quoting Perav Kroger Co., 674
S.W.2d 715, 719 (Tenn. 1984)). The gravamen of an action, or the real purpose of an action, is
determined by the basis for which damages are sought. See Bland v. Smith, 277 SW.2d 377, 379
(Tenn. 1955); see also Prescott v. Adams, 627 SW.2d 134, 137 (Tenn. Ct. App. 1981). The
gravamen of an action is in contract and not in tort “[w]hen an act complained of is a breach of
specific terms of the contract, without any reference to the legal duties imposed by law upon the
relationship created thereby.” 54 C.J.S. Limitations of Actions § 50 (1987). The gravamen of an
action is in tort and not in contract, however, when an act constituting a contractual breach also
constitutes a breach of a common law duty independent of the contract. See 86 C.J.S. Torts § 4
(2997).

Where a contractual relationship exists between persons and at the
same time a duty isimposed by or arises out of the circumstances
surrounding or atending the transaction, the breach of theduty is
atort. Insuch acase, thetortious act, and not a breach of the contract
Is the gravamen of the action; the contract is the mere inducement
creating the state of things which furnishes the occason for the tort.
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Mullinsv. Golden Circle Ford, Inc., 1986 WL 3937, at *7 (Tenn. Ct. App. Apr. 1, 1986) (quoting 74
AM. JUR. 2D Torts 8§ 23); see dso 54 C.J.S. Limitations of Actions § 68 (1987).

Mr. Moore and Shol odge argue that the conduct constituted both abreach of contract and a
breach of acommon law duty independent of the contract such that the gravamen of the actionisone
for damagesintort. Specifically, Mr. Moore and ShoL odge arguethat Ms. Green has stated a cause
of action for intentional infliction of emotional distress.* In order to proveintentional infliction of
emotional distress, the plaintiff must show (1) the conduct complained of wasintentional or reckless,
(2) the conduct was so outrageous that it is not tolerated by civilized society; and (3) the conduct
resulted in serious medical injury. See Bain v. Wells, 936 S.W.2d 618, 622 (Tenn. 1997). Taking
Ms. Green's dlegations of fact as true, Mr. Moore’'s conduct was intentiond or reckless. Mr.
Moore’ sconduct, however, failed to constitute outrageous conduct. Outrageous conduct is conduct
that is“so extreme in degree, asto go beyond all bounds of decency, and to be regarded as atrocious
and utterly intolerable in acivilized community.” Id. at 623 (quoting RESTATEMENT (SECOND) OF
ToRrTs 8 46 cmt. d (1965)). Mr. Moore’ s conduct, though insulting to Ms. Green, simply does not
riseto thelevel of “arocious’ or “utterly intolerable” conduct. Additionally, liability for intentional
infliction of emotional distressdoesnot extend to mereinsults. Seeid. at 622 (citingMedlinv. Allied
Inv. Co., 398 SW.2d 270, 274 (Tenn. 1966)).

Mr. Moore sconduct aso failed to result in serious medical injury to Ms. Green. Ms. Green
asserted in her complaint that she suffered embarrassment and humiliation, but she failed to assert
that she suffered serious medical injury. Serious medical injury constitutes distress “so severe that
no reasonable person could be expected to endureit.” Miller v. Willbanks, 8 S.W.3d 607, 615 n.4
(Tenn. 1999) (quoting RESTATEMENT (SECOND) OF TORTS 8 46 cmit. j (1965)). Thereisno evidence
that Ms. Green suffered serious medicd injury as aresult of Mr. Moore' s conduct. Based on the
foregoing, we find that the facts asserted in Ms. Green's complaint do not give rise to a claim for
intentiona infliction of emotional distress.

In the case at bar, the settlement agreement prevented either party from engaging in any
conduct or making any statements, regardless of whether true, which would negatively impact the
reputation or employment prospectsof the other. The settlement agreement provided tha either party
who breached the agreement would be held liable for consequential and/or punitive damages. The
settlement agreement created a separate and independent duty upon the parties beyond any duties
imposed by thecommon law. Under the common law, Mr. Moore and ShoL odge would not beliable
for the action that took place. Mr. Moore's conduct does not fall within the elements of intentional
infliction of emotional distress or other common law duties independent of the contract. Thus, Mr.
Moore’ s conduct would not be actionable in the absence of a contract creating a duty between the
parties, and the contract is the only basis upon which thisclaim could be brought. Accordingly, we

1Mr. Moore and SholL odge also argue that Ms. Green has stated a cause of action for outrageous conduct.
Outrageousconduct and intentional infliction of emotional distress aremerely different namesfor the sameaction. See
Bain v. Wells, 936 S.W.2d 618, 622 n.3 (Tenn. 1997) (citing Moorhead v. J.C. Penney Co., Inc., 555 SW.2d 713, 717
(Tenn. 1977)).
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find that the gravamen of Ms. Green’s complaint isin contract and a six year statute of limitations
appliestotheaction. Weaffirmthedecisionof thetrial court refusing to dismisstheremaining claims
as barred by the one year statute of limitations.

V. Conclusion

For the foregoing reasons, the decision of the trid court is affirme. We remand this case to
the trial court for further proceedings congstent with this opinion. Cods of this appeal are taxed
againg the Appellants, Leon Moore and SholL.odge, Inc. and Shol odge Franchise Systems, Inc., and
their surety, for which execution may issueif necessary.

ALAN E. HIGHERS, JUDGE



